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November 23, 1999

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

RE: CC Docket No. 99-295 and CC Docket No. 98-18Y

Dear Ms. Salas:

Please include a copy of this correspondence dated November 22,1999 from James R. Young
ofBell Atlantic to Dorothy Attwood of the Chairman's office in the public record of the
above-captioned proceedings. Any questions on this filing should be directed to me the
address or phone number above.

Sincerely,

cc: Dorothy Attwood
...
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Bell Atlantic Corporation
1095 :henue Of The .\mericas
~·e ..... York. :"Y 10036
~I~ 395-J J()~ Fax ~I~ 5(r-~5R7

E-.\I;lil: lames.r.\,oung@BeIIAtlantic.cum

Hand-delivered

Uorothy Attwood, Esquire
Legal Advisor to the Chairman
Federal Communications Commission
2025 M Street, NW - Suite 8B201
Washington, D.C. 20036

Dear Dorothy:

James R. Young
EXCClltl\"e \'icc President & CencrJI Counsel

November 22, 1999

Enclosed is the FLAG Atlantic Limited decision to which I referred last week, together
with FLAG Atlantic's underlying application for landing rights. The structure of FLAG Atlantic
is discussed in Appendix C, pages 2-3 at note 1. You will note that until long distance relief,
Bell Atlantic would own less than 5% in the long distance entity. After long distance approval,
Bell Atlantic can exercise an option, at an already negotiated price. to take a 37.68% interest in
the long distance entity.

If you have any questions. please give me a call.

.. ,' ,\.

Very truly yours.

Enclosures
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Before the
,. Federal Communications Commission

Washington. D.C. 20554

DA 99-2041

In the Matter of

FLAG ATLANTrC LIMITED

Application for a license to land and operate in the
United States a private fiber optic submarine cable
system extending between the United States
and the United Kingdom and France

)
)

)
)
)
)
)

)

File No. SCL-LIC-19990JO 1-00005

CABLE LA..~DINGLICENSE

Adopted: September 30, 1999

By the Chief, Telecommunications Division:

I. Introduction

Released: October 1, 1999

t. In this Order, we grant the application of FLAG Atlantic Limited (FLAG Atlantic)
under the Cable Landing License Ad for authority to land and operate a private fibt,;r optic submarine
cable system to be called "FLAG Atlantic-I," extending between the United States and the United
Kingdom and France. This system will be operated on a non-eommon carrier basis. We find that
FLAG Atlantic has provided sufficient information under our rules to comply with the Cable Landing
License Act and that it \\iould serve the public interest to grant the cable bnding license subject to the
conditions listed below.

II. Application

., FLAG Atlantic is a joi~t venture company organized and existing under the laws of
Bermuda. Two Bermuda holding companies. FLAG Atlantic Holdings Limited (F AH) and GTS
TransAtlantic Holdings, Ltd. (GTS TransAtlantic). hold 50% of FLAG Atlantic. FAH is a direct
\\holly-owned subsidiary of FLAG Telecom Holdings Limited. a Bermuda holding company. GTS
TransAtlantic is an indirect wholly-owned subsidiary of Global TeleSystems Group, Inc .. a publicly
traded Delaware corpora:lon.

3. The proposed FLAG Atlantic-l system will be a loop system consisting of three
undersea segments extending between the Lnited States and Europe. As illustrated in the anached
Exhibit A. Segment ~ will be the whole of the submarine cable syste:-:: provided between and
including the system interfaces at the cable stations on the north shore of Long Island, ~ew York and
at Cornwall, England. Segment S will be the whole of the submarine cable system provided between
~nd including the system interfaces at the c~ble stations on the south snore of Long Island and at
Brittany, France. Segment E \\ ill be the whole of the submarine cable system provided between and

An Act Relatmg to the Landing and Operation of Submarine Cables In the Cnlted States, 47 USc. §§
34-39 (1994) (Cable Landing License Act).

- ------_._-----
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including the system Interfaces at the c:Jble slat'lOns at Comwall. EnglJnj :\nd Grittan~. France. The
e\.:lct bnding sites and the exact locations of Ihe landing stations ha\e 110; ~ct been tinalized.

4. FLAG Atlantic-l will use laser-generated light to transm it dif;ItJI infonnation 0\ er four
of1tlcal fiber pairs on Segments ;-\ and S of the system and over si, Grti'::ll fib.:r p.Jirs all Segment E
of tile syslCnl. The system wili bc h:lsed on synchronous digital hierarchy and will USl: dense wave
division multiplexing. The system will be cOllstr:lcted ill a self-ht:;.tlin.:; ring architecture. The total
Glp.Jcity of the system will be i .:S t.:rr;lbi:s per second. which IS :lppro'\irnalcl; 25 times the capacity
of current tr.Jns-Atlantic technology. Inili:lll.\.. th.:: system will have :: c:.Ipa.:ity of 160 Gbps, with
lIr.:;rade potential in I GO Gbps (or muitipl·.;s ther..:of) Jncn:ments as J2:~:;lnJ \.';J!T2nts. FLAG Atl3.:1tic-
~ :" C::'I.pected to be rlJced in sen.ic::, ill OcteD'':' ::'000

III. Comments

5. The Intcmat;or~JI Gurcau :ssL;cd J public nottc-: c,f ':1.: ; ,_\G\tbnti-: :ipplication on
\larch 26. 1999. We received no comments on the af1plic:nion. PUrSuJ:H to SL:clion 1.767(b) of Ih.:
CommiSSIOn's rules.: the Cable Landing Lic<.:nse Act. and E\.e.:t;ti\<: O:Jc~ ;-\l) 10,5.30. \\le infor.ncd
t:~c Department aI' State of the af1pllcation' The D.:partmcnl of Sta[~. :l;:cr cocrdinating with Ihe
0iational Telecommunications and Information Administration and the D'~p;lnlT'ent of Defense, stated
that it has no objection to issuance of the cable landing license"

... ,' ,I.

4i CFR S t767(b) ,::9931

Letter from Rebecca Arbogast. Chief. Telecommunications DI·":SI0-,. i:1:emational Bureau. Federal
Communications CommIssion. to Steven \,,' L~tt. DCDuty US Coord:,::.':' Q:'flcc at" International
CommUnications and Information Policy. U.S Department of State lAp' i:; 199q )

Lener from Richard C BeaIrd. Actin; Lnlted States Coor:ilr.:l::::~ :~:-::-:lJt;onal CO:T:munication:; ~d
l:1formatlon Polley. US Depa;TInen: 0:' 5t2:::. :) DO;l~ic~.::;~:s.:;~. C~l::: >:::-:'.~t':)r.~! BL:r~2:":. FCC

(Sept. 23. \999).
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IV. Discussion

A. Private Submarine Cable Policy

DA 99-2041

6. FLAG Atlantic proposes to operate FLAG Atlantic-l as a non--eommon carrier
submarine cable system in which capacity will not be offered indifferently to the user public. FLAG
Atlantic requests a license under the Commission's private submarine cable policy, which is intended
to promote competition in the provision of international transmission facilities. 5 Pursuant to this
policy, the Commission has authorized non--eommon carrier cables where: (I) there is no legal
compulsion to serve the public indifferently; and (2) there are no reasons implicit in the nature of the
operations to expect an indifferent holding-out to the eligible user public b

7. In applying the first prong of the test to submarine cable authorizations, the
Commission has stated that there will be no legal compulsion to serve the public indifferently where
there is no public interest reason to require facilities to be offered on a common carrier b:J.Sis. This
public interest analysis has generally focused on whether an applicant \.,.ill be able to exercise market
power because of the lack of alternative facilities. Where there are sufficient alternatives, the
Commission has found that the licensee will lack market power and \ViIi not bt: able to charge
monopoly rates for cable capacity. The Commission has found that, in those circumstances, the public
interest would be served by allowing a submarine cable to be offered on a non-common carrier basis.'

8. No one has suggested that the public interest requires FLAG Atlantic-l to be operated
on a common carrier basis. Nor do we find that FLAG Atlantic controls ~ny hon1cncck facilities in
the markets fLAG Atlantic-l proposes to serve.s No commenter h:J.S disputed this fact, and we find
that, in light of all the circumstances, it would not serve the public interest to impose common carrier
regulation on the operations of FLAG Atlantic-I at this time. We note, however, that we retain the
ability to impose common carrier or common-carrier-like obligations on the operations of this or any
other submarine cable system if the public interest so requires. Furthermore, we maintain the authority

See Tel-Optik, Ltd., Memorandum OpIniOn and Order, IOO·F~tC.::': ;,"'~~ 10~0-42, 1046-48 (\985);
sec also Cable &. Wireiess. pic. Cable Landing Lice,...se, \2 FCC Red 8516 (199"71 (Cable & lVlreless).

See Cable & l-Flreiess, 1:2 FCC Red at 8522; see also Opte\ CommunIcations. Inc .. CondlilOnal Cable
'.ondlng LIcense. 8 FCC Rcd ::26'7 (199~!. :,a{ iOna,' Assccw!lon of Regui~tor, ~'t!!:n' COmmiSSIOners V FCC,
5::5 F.2d 630, 642 (DC. Cir.) (SARL'C n, cerr denlcd. .. 25 L.S 992 (19:5 J

See. e.g,. C:Jole & Wlre,'ess, I ~ FCC Red at 8513

FLAG AtlantiC 15 af:iilJtec With several forelg~ ca.;.\e~ In ~l'ro-;;~ ,:1'::~::::r,g carners :n France 2J1d
Germany. the destmation countnes for FLAG AtlantiC· \ (Hermes Europe, Ral ;:ei B\'. GTS BUSiness ServIces
(uK) Ltd., Esplrit Telecom UK Limited. and Esprit Telecom Fra..'1ce S.-\J Sec apollcal1on at Anachment B
These are small carriers that do r.ot hJ\e more t:'a..'1 50% of the market in a.:1;' of the key markets for providmg
i:1temational serVIces. Sec Rule and PO:leles Ort ForeIgn Pa.'::lcipatlOo i~ the liS Teiecommunications Market,
!?"por{ and Order ar:;} O-der on Recor.s:::2'?rClI:-)fl. 12 FCC Red 2::.,)9, I iQQ-! r'2::CJfl Dendlng IFo.-:2!gn
11aT! ~c~pc:tIVY: Order~1

)
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to -=Iassify facilities as common carrier facilities subject to Title IJ of thc Communications Act if the
;Jublic interest requj~es that,thc facilities be offered to the public indifferently,"

9, Regarding the second prong of the test, we conclude .hat there is no reason to expect
that capacity in the proposed cable system would be held out to th~ public indifferently. FLAG
Atlantic states that capacity will not be sold indifferently to the user publ ic. Instead, capacity wi II be
assigned pursuant to "individualized decisions," We therefore conclude that FLAG Atlantic will
operate FLAG Atlantic-Ion a non-common carrier basis.

10, We conclude that r-LAG Atlantic will not offer c.Jpac;t;. in FLAG Atlantic-] to the
public on J cor:lmon carrlcr bJsis and th,ll the public interest doc..:; nor fc''1uire th.Jt they do so
Accordingly. we conclude that it IS appropriate to license FLAG Atbntlc-l on a non-common carrier
baSIS, We also find that FLAG Atlantic wil! not provide a telecommunications ser"ice for a fee to

SUC:l a class of users as to be "effectively available directly to the publl-=" and thus will not be a
"telecommunications carrier" under the Telecommunications Act of 1996, ,J

B. Ownership and Landing Points

: I, fLAG Atlantic has providcd the ownership informatiun rcquired by scctions
1.767(a)(6), 63, 18(e)(6), and 63.18(h) of the Commission's rules ..-\ \\ nolly-owned subsidiary of
FLAG Atlantic. FLAG Atlantic USA Ltd., will own the U.S, cable stations, including real property,
buildings and tcrmin:d equipment, as wcl! as the L!.S 'erT!torial [:'onions of the submarinc cable from
the landing stations to the U,S territorial limit. The two foreign CJolt.: stations and the ponions of the
submarine cable within British and French territorial limits will be owned by wholly-owned
sL:b~idiaries of FLAG Atlantic in each country,11 FLAG Atlantic itself will own the remaining
ponions of the FLAG Atlantic-I system,

i 2. Tnc JppiicatlOn states that FLAG Atlantic- \ will blld on both the nonh and south
.=;hore of Long lsiand, ~ew York: Com\~all, United Kingdom: and Brlltan:-, France, We find the
applicant·s des-=ription of the likely landing points to be sufficient c,: determine that the proposed cable
system complies with the proviSions of the Cable Landing Licenst.l.ct a:1d CommiSSion rules, Section
1.767(a) of the Commission's rules permits applicants i:l an iniliJi application to provide a general
description of the landing pomts:: The applicant. ho\~evef'. must t'"i:e J. specifiC description of the
landing points, including a map. no later thJn 90 days prior to co:-:structior. at that landing point. The

See. eg" Foreign PartlCi,aaflOn Order, :::: FCC Rcc at 23.934 .. c.:. ':.:It;'e &. H'treiess, \2 FCC Rcd at
8530 ~ 39: AT&T Corp. et ai, Cable LandIng !..lceme. \3 FCC Rcd 16.::::::::. !6.:::3; ~ i5 (Int"i Bur. 1998)
(Gllna- US Caoie Lar:dll1g LI::emc)

See 4- L.SC. ~ ; S3(4-t~ (defining' teleCOr.1mUnlCatiOnS -=aITIe'
8523

FLAG AtlantiC (UK'\ Ltd" wIil own :roe L:.K, landing static;] as \"'::1 :lS ,;;e :orTespondmg ponions of
.he s, stem landing in tne Lintted Kingdom, FLAG AtlantiC (France;. S,·\. ,.,::: 0\\ n the Iar:dlr.g statlor. in

?:-:!...~::~ as well as the cO:Tesponding pon:ons of ~he system locared :r. ~!"~~:.:

-ti C.FR. § 1.767(a)(5) (1997)

4
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Commission will give public notice of the filing of the specific description, and grant of the licer.se
will be considered final with r.espect to thar landing point unless the Comm ission notifies the applicant
to the contrary no later than 60 days after receipt of the specific description of the landing points.

C. Environmental Impact

13, The Commission has found that the construction of new submarine cable systems,
individually and cumulatively, will not have a significant effect on the environment and therefore
should be expressly excluded from our procedures implementing the National Environmental Policy
Act of 1969. 'J Therefore, the Applicant is not required to submit .1.'1 environmental assessment, and
this application is categorically excluded from environmental processing.

V. Conclusion

)4 We grant FLAG Atlantic's application for authority ro land and operate a non-common
carrier tiber optic submarine cable extending between the United St,)[es 2nd the United Kingdom and
France, subject to the condi~ions listed below.

VI. Ordering Clauses

15. Consistent \vith the foregoing, we hereby GRANT AND ISSUE FLAG Atlantic a
Iicensc to land and operate a non-<ommon carrier fiber optic submari;le catJle system (consisting of
four optical tiber pairs on Segments Sand '\ 2nd six optical fiber pairs on :iegment E. with 160 Gbps
capacity upon completion, and upgradeable to 1.28 terrabits per second) extending between landing
points at cable stations in Long Island, New York; Cornwall, United Kingdom; and Brittany. France,
under the provisions of the Cable Landing License Act and Executive Order 10,530. This grant is
subject to all rules and regulations of the Commission; any treaties or conventions relating to
communications to which the United States is or may hereafter become a parry; any action by the
Commission or the Congress of the United States rescinding. changin~, modifying, or amending any
rights accruing to any person hereunder: and the following conditions:

(1) The location of the cable system within the territorial waters of the Cnited States. its
territories and possessions, and upon its shore shall be In,L:onformity with plans approved by
the Secretary of the Army, and the cable shall be moved or shifted by the Licensee at its
expense upon the request of the Secre!a0' of the Army whenever he or she considers such
course necessary in the public interest, for reasons of national defense, or for the maintenance
or improvement of harbors for navigational pUT?oses;

(2) The Licensee shall at all times comply with any requirements of U.S, government
authorities regarding the location and concealment of the cable faclliues, buildings, and
apparatus for the purpose of protectIng and safeguarding the cabk from inju!,),' or destruction

DV enemies or the United States:

See 47 CFR. § 11306 ~ote I (as amendec ! 999): 1998 Bienmal Regu;ator;.-' Review -- Review of
lr.te:i1atlonai Common CarTle~ Regubtlo::s, IB Doc:':'e: '.;0 98-118, Reper: and Order. FCC 99-51, ~C; 67-69 (rei.
\.1::,[. ::;. 1999)

5
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en The Licensee or any persons or companies controlling It. controlled by it. or under direct
or indirect common"control \\ ith jt do not enjoy and shall :lot acquire any right to handle
traffic on a common carrier basis to or from the United States. Its territories. or its possessions
unless such service be authorized by the Commission pursu:Jnt to Section 114 of the
Communications Act. as amended;

(4) The Licensee or any persons or companies controlling It. controlled by it, or under direct
or indirect common contra] with It shall not acquire or enJoy any right to bnd. connect, or
operate submarine cables that is denied to any other Unit~d States company by reason of any
concession, contract. understanding, or v.orking arrangem~nt to \\ hich the Licensee or any
persons controlling it. controlled by it. or under dln~ct cr ;"J~~c: common control with it are
parties;

(5) Neither this license nor the rights granted herein shall be transferred, assigned, or in any
manner either voluntarily or involuntarily disposed of or disposed of indirectly by transfer of
control of the Licensee to any persons. unless the CommiSSion shall give prior consent in
writing;

(6) The Licensee shall. notify the Commission in writing of :r.~ precise locations at which the
cable will land. Such notification with respect to any gi .. en :Jrlding location shall occur no
later than ninety days prior to commencing construction at th:lt landing location. The
Commission will give public notice of the filing of each Jescri;;t;or., :ll1d grant of this license
will be considered final \... lth respect to that landing loc3~ion unless the Commission issues a
notice to the contrary no later than sixty days after receipt of the specific description;

(7) The Commission reserves the right to require the Lic~rlsee to file an environmental
assessment or environmental impact statement should it c'2tennlne that the landing of the cable
at those locations and constructlon of necessary cable !::lnciin~ 5tatl0l1S would signiflcantly
affect the environment within the meanmg of Section i. i 30-:" of the CommiSSion's procedures
Implementing the :-':allonal EnVIronmental Policy Act of : 969. :hls license IS subject to

modiiicauon by the Commission upon .ICS re\leW of an; en .. ;rO:lrr.ental assessment or
environmental impact statement tr.at it may require PUrsU3~: to i:s rules;

.... ' ,t.

(8) Pursuant to Section::: of the Cable Landmg License .;'c: . ..;- L.Se. § )5~ Executive Order
:'-lo. 10.530, as amended; a:1d Section 2\-" of the Comm:J .... :.::atic;ls .;'ct of 19:34. as amended.
47 u.S.c. § 214, the Commission rese"es the right to i;-;:p:;s~ c:>mmon carrier regulation or
other resulation CO:lSlstem wit:' th~ Cable Landing L:ce,.s::: .\:: C:". the operallor.s of the cable
system if it fmds that the public Interest so requires;

(9) The Licensee shall maintam a.: jure and de /ac!c (C-,Irel of the L.S. po"lon of the cable
system. including the cable landlilg S:::ltions in the L;n:te:.: ~:J:es. 3,-,~-:icie!lt :'J :cmply ""l,n tne
requirements of this license:

(10) This licease is revocabie by the Commission after c'-"~ nc[;:~ and opportunity for hearing
pursuant to Section :2 of "~.r; A:::t re!at:ng to the Landl:-:; 2~d O::,e,ation of Submarine Cables
in the l..... nlted St3.tes": ~- lO S.C. :':. '2r fc.:[ f2.:1ure :0 ',", ::~. :he t~:-rns of this License~

6
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(J 1) The Licensee shall notify the Commission in writing of the date on which the cable is
placed in service. ana'this license shall expire 25 years from such date, unless renewed or
extended upon proper application, and. upon expiration of this license, all rights granted under
it shall be term ina~ed; and

(12) The tenns and conditions upon which this license is given shall be accepted by the
Licensee by filing a letter with the Secretary, Federal Communications Commission,
Washington. D.C. 20554, within 30 days of the :-elease of the cable landing license.

16. This Order is issued unde:- Section 0.261 of the Commission's rules. 47 C.F.R. §
0.26 J. and is effective upon adoption. Petitions for reconsideration under Section 1.106 or
applications for review under Section 1.115 of the Commission's rules. 47 C.F.R. §§ 1.106, 1.1 15,
may be filed within 30 days of the date of public notice of this order (see 47 C.F.R. § 1.4(b)(2».

FEDERAL ""Y'lV)'1Y+-Vj~

l
II

Reb ca Arbogast
Chief, Telecomm nications Division
International Bureau

k.'. ,L

7
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EXHIBIT"

ELAC "11••"<_1 BRYle Skelcb

,./~~\ /~ Corn.......all.Sepncnt N( of" Long Island. l-__-=.~::..:.:=:.:....:c..:....____J United
\ Ne"" York Kingdo",

~

DA 99-2041

Tcrn=striaJ
Segment Segment E

i

~ ..~
/" Soum Shore '\ Brittany.

ot" Long Island. ji----S=-c-gsn--c::n-t-S=----i\ France

'. Ne"" York // _ " /"
.....-----.---,. ~
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SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

()fAECT 01....

12021371'7266

1440 NEW YORK AVENUE. N.W

WASHINGTON. 0 C 20005,21"

TEL 12021 371-7000

FAX 12021393·5760 r,

BOSTON
CHICAGO

C HOUS'R.'
, .' L.0lJ:i(J£L'ES

( y , . 1':'\" "RK
( .. 'NEW TORK

",,"- , f '$"N FRANCISCO
I' L"; WILMINGTON

DlR(CT '-u
(202) 371·7096

March I, 1999
BY HAND

Magalie Roman Salas. Secretary
Federal Communications Commission
International Bureau - Telecommunications
P.O. Box 358115
Pittsburgh, Pennsylvania 15251-5115

Re: FLAG Atlantic Limited
Application for Non-Common Canier Cable Landing
License

Dear Ms. Salas:

Enclosed herewith for filing on behalf of FLAG Atlantic Limited
("FLAG Atlantic"), and pursuant to Section 1.767 of the Federal Communications
Commission's rules and regulations, 47 C.F.R. ~ 1.767, please find an original and
one (1) copy of an application for a license to construct and operate a non-common
carrier submarine cable landing system. In addition. \\e are t:nclosing FCC Remit
tance Advice on FCC Form 159 together with a check in the J.mount ofS 1~.97500
made payable to the CommiSSIOn to cover the tiling fee .

.... '. ,'L

If you have any questions concerning this applicatIon. please contact
the undersigned.

Sincerely.

I I / /

lj~ .J,tiu~~'1/ .L
'fav L. Birnbaum

/ LJ{da G.' Morrison
Counsel for FLAG Atlantic Limited

Enclosures
cc: Stuart Rubin

Panninder Dost
Grier Raclin
Hartmut Seibel
Donald Connor

BEJ.JING
BRUSSELS

F'RANKF'UFlT
HONG KONG

LONDON

..OSC!X"
. PMIfO.·

S\NG";P'ORE
SYDNEy
TOKYO

TORONTO



READ INSTRUCTIONS CAREFULLY' APPROVED BY OMB 3060-O58!
BEFORE PROCEEDING FEDER\L to\1 \11 'IC \110'" ( ()\I \1 "'SIO'

REMITTANCE ADVICE ;;PEClAl uSE

;:::lA·:;E ~:; _-__ :;-r _._ ;CC USE QNl Y

(1) LOCKBOX. 3:8~:5

I SECTION A - PAYER INFORMATION I
(21 PAYER NAME Ilf Daylng Ov :rea" .::aro ~!e( name e..aCllY as ,I dDDe'drs on ~Cl..r :arc

/ S'

TOTAL AMOUNT PAID OOdars dno :er"IS

Skadden, f\.rps, Slate, Meaaner ~ :' .....:) r;: ~~?
~ 975. . -,- ~ ,

(4) SffiEET ADDRESS LINE NO 1

1440 New 'fork Ave. , N.W.
($) SffiEET ADDRESS LINE NO 2

(6) CITY ,71 STAlE /,8, ZIP CODE

Washinqton JC '::::J05
(9) DA~E TELEPHONE NUMBER ,ncluO<l area cooe/ ,lei COUNTRY CODE "f no, ,n U S II

(202 ) 371-7000
IF PAYER NAME AND THE APPUCANT NAME AR~ DIFFERENT, COMPLETE SECTION B

IF MORE THAN ONE APPUCANT, USE CONTINUATION SHEETS (FORM 159-C)
SECTION B· APPLICANT INFORMATION I

(11) APPUCANT NAME (If paying Dr crea,l can:! enler name e..aClly as II appeat"5 Q(l yOur c.arQ'

fLAG At~an::.:.::: ~~:-nited
(12) STREET ADDRESS LINE NO

The ;;"mpor'''''l 3L.:l-.cG.:.na....... ...... u.\,

(13) STREET ADDRESS LINE NO 2

69 front St!'eet, 'r- ~ :loC'!:"""t _ oJ

(14) CITY ." STAn:

r

' " 2P CODE

Hamiltc:--. !...: \1 ~ -.... - ~

(171 DAYTf,lE lElEPHONE NUMBER ,1~cluOe a'ea cooe, ., :::JUNTRV:JOE f ~cr ,... 'J ::; .:.

1-441-296-J9:J9 '=~~:T;~:Ja

COMPLETE SECTION C FOR EACH SERVICE, IF MORE BOXES ARE NEEDED, USE CONTINUATION SHEETS (FORM 159-C)
SECTION C· PAYMENT INFORMATION I

(19AI FCC CAll SIGNfOTHER ID i ~OAI PAYMENT TYPE CODE PTC I :. ~ OUANnrv
. I·:~A FEE Di,;= C~R .P·C.,~9~OCK,~~A IFCC USE ONLY

Nih I I - I
- !- - I - > __ I _ • ,,' oJ

(23A, FCC CODE' :OA CCC CODE:

119BI FCC CAll SIGNIOTHERC 2CJB, ~AVMEN, TYPE:ODE P~C ! : c :JUANn~ I;22B
CEEDuEC':,p 0': ~ BLOCK 2SB IFCC USE ONLY

I , ,, I

i23BI FCC CODE' ,'oB CC': :CDE :

'9C j:"CC:-AL.S'\..:,"",: .........~~ , . , . =.:. .... \lEI\,~ ~ .. :::;'= _ -::: . .~ .. ' -' .
L

.. ,
•• :': \ CCC 'j5E ",.CY

I
,~JC, FCC CeDE' 0 : =-::-r l\.

1'901 FCC :ALL SIGf'... ::::,'1"'-0::';:; [
- r ::::,'rIyl,E .... ~ -"~E '::"CO:: . .:. ... ~' .. I:.. ... _E ' ~ -- .'." ::::: IFCC USE ONLY

I,
1230, FCC CGDE ' . ~...., , -- _==c .

SECTION D - TAXPAYER INFORMATION (REQUIRED)
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Before the
FEDERAL CO,"L\IL~ICATIONS CO.'I~IlSSI0~'

\Vashington. D.C. 2055...

In the Matter of:

FLAG Atlantic Limited

Application for a License to Land
and Operate in the United States a
Digital Submarine Cable System
Between the United States and the
United Kingdom and France

)

)

)

l
)

)

)

)

)

FIle \0 ----

APPLICATIO:"l FOR CABLE L\.:"IDI:"G L1CE:"SE

FLAG AtlantIC limIted ("F~AG :\tlantic" or the "......pplicant") hereby

applies. pursuant to "An Act Rdatll1g to the Lmdll1g and OperJtlon of Submannc

Cables in the l'nltcd States." -+.., LS (' ~~ ~-+-~q ("Cable Lll1dlng Liccnse ..... ct"l. tor

a license to bnd and operate In the lnlted Stales a pn\ate Iii/loT uptic subm.mnc

cabk net\\ork e\tendlng tll the L'nlteJ Kingdom aI1'l}LFral1cc fhe cable s\stem \\ill

he known as "FL...... G ..... tLmtlc-! "

The proposed FL...... G ...... tlantlc-l cahle \\ III he .l i\Jup system consisting

of three undersea segments extending bel\\ een the L'l1lted Sl,11CS and Europe.

Specit-\c.i1ly. one segment (Segment \) \\ 1\1 e\tcnJ het\\ een tfte north shore of Long

Island 111 ~ew York and Com\\Jl!. L'nltcd Kingdom ....... sec(\nd segment (Segment S)

---,._--_.• ,_ ...._.~--_._._---



will extend betwee~' the south shorc of Lon~ Island In :\C\\ York and Bnttany.

France. Finally. a third segment (Segment E) will extend between CornwalL Lnited

Kingdom and Brittany. France. A route sketch of the FLAG Atlantic-l system is

attached hereto as Exhibit A. The capacity on FLAG Atlantic-I will be sold or

leased to users on J. pn\J.te cJ.mJ.ge bJSls.

CO:\IPLlA:'4CE WITH SECTIO:\ 1.767

In accordance with Section I. 767 of the ComnliSslon's rules. ~ 7

C.F.R. ~ 1. '67, and Executive Order '\0 10530. dated \1J:- [I). 1()5~, the :\ppIICJnt

submits the following infornlJ.tlOn In support of thiS .-\pphCJtlon

(1) The name. address and telephone number of the-\pplicant are:

FLAG AtlJ.ntic Limited
The Emporium Building
69 Front Street. ~;n Floor
Hamilton
H\I 12
BemllldJ
1-44 I -2'!()-I Iq( Iq

..... ,,"

(2) The .\ppl1c;1nt IS ;1 J01l1t \cnturc (l)mp;1n;. lHg.1I11/Cd Jnd CXIStlng

holdlllg compJ.ny. J.nd GTS Tr;1ns.-\tL1l1tlc Holdlllgs. Ltd ("CTS Tr;1ns'-\tlantlc" L ;1

BennudJ. holdIng company. eJ.ch 0\\ f'.s )11 percent of the J\~J:lt \ enture F.-\H is a

direct wholly owned subsidiary of FL.-\G Te!ccom HoldlllgS L\t11Ited. a Bcnnuda

holding company ("FL.-\G HoldlllgS") GTS Tr:llls.\tlantic IS.1n Illdircct whollv



owned subsl(iiary ofG/obal TelcSystems Gwup. Inc. ("GTS" l. a publicly traded

Delaware corporation.

(3) Correspondence 10 the Applicant regarding this Application should be

addressed to:

Jay L. Birnbaum. Esq.
Skadden. Arps. Slate. \leagher & Flom LLP
1-+-+0 ~ew York :\ venue. \.". \\.
Washington. D.C 20005
Phone: 201-371-7188
c 1X : 202-393-5"700

WI th a copy to:

Stuart Rubin. Esq.
FLAG Telecom Limited
103 :vloun! Street. j'J Floor
London \\'1 Y 5HE
Lnlted KlI1>!doll1
Phone: ()ll--+-+-1-!-.;!-·1)8()()
Fax: lIl1--+-+-1' 1-.; \--I)SI)8

Grier RacllI1. by
SCllll), \'ICC Prc~llkll~. (~\.::lcr.t! C,llll1<!

.1llJ C()rpl)r~llC SC(rct~lr:

Gluhal TekS\ :-;tcms Grl)ufl. Illc
1-:' 1 Pmn.lck Dfl\ \..'
'\orth To\\er. 1~- Flt)()f

\lcLcan. \'lf~lnlJ ~~1112

Phone (-113)'J\~-J5-;

Fax (-()3\91S- 1133S

Jnd \\ lth J (OP~ 10.



Han~'ut SClbt?J
Director of Regubtory :\ff:ms
Hermes Europe RaiJlel
Terhulpsesteem...eg 6A
1560 Hoeilaan
Belgium
Phone: 0 11-32-2-658-52 I2
Fax: 011-32-2-658-51 I()

(-+) Description of the FLAG Atlantic-I system:

The Applicant anticipates commencing operation of the FLAG

Atlantic-l system i:-: October ':2000. subject to the timely grant of this Application.

To begin operation by that date and to meet its finanCing contln~encies. the Appll-

cant seeks issuance of the landing license by :\ovember 1. 1999.

FLAG Atlantic-I \\ill use laser-generated light to transmit digital

information over four optical tiher p:urs on Sl'~ments :\ and S of the system ;md o\er

six optlcal tiber pairs on Segment E. The FLAG Atlantic- \ cahle system \\Ill he

based on s:-TIchronous dlgll.ll hler..irch! ("SDH") ..ind \\Ill use Jense wave di\islon

multIpleXing ("D\\'O\\"\ The ,,>sle111 \\\\1 he cons.~.r~lcteJ 111 ,l,c\f-healing ring

up to a lotal Clpaclty of 1 2S terahlt'i per second. \\ hlrh \S ~lprHl)\ Imately 25 times the

capacity of current trans-AtLmtic c..ih\c techno\ogy.\s 111Iluih constructed the

system \\ III ha\c a capacity of \ ()() Ghps \\ lth upgrade potclltl.ll In \ 00 Ghps (or

multiples thereof) mcrements as demand warrants.



The general route sketch allached hercro as E\hlb!! A shows the

segments of the proposed system for which the Applicant is seeking authorization.

As illustrated in Exhibit A. the submarine ponion of the FLAG Atlantic-I consists of

three segments as follows:

Segment :\: The \.. hole of the submarine (.10k ~\stem pro\'lded

between and including the System Interface at the cable landing station on the nonh

shore of Long Island In i'iew '{ark and the System Interface at the cable landing

station in CornwalL L'nited Kingdom.

Segment S: The whole of the submanne cable ~:stem provided

between and including the System Interface at the cable landing station on the south

shore of Long Island in ~cw York and the System Interface .It the cable landing

station In BrIttany. France.

Segment E: The \\ hole of the submanne cahle ~: stcm pro\lded

het\\een Jnd InclLldln~ thc S:stCtll IntcTI'JCC .It the CJhle laI1Jl:1~ ~l,ltlon 111 Bnttan: .

.... "
France and the Systcm lnterface ,It the cahle Iandll1~ StJtll)\1 11~ ('un1\\ all. Lnllcd

Kingdom.

The cxact landing sites and the exact kKatll)lh ,)Ithe landmg stations

have not yet heen finalized. The .-\rr\lcant will notify the C,ln1Il1ISS10n and amend

the applicatlon to pro\ Ide this infom1JtlOn as soon as posslhle

......•..._-_ - __.._._..- ----- ----



The System Interface is detin~J as a ~lldtJpk of J Synchronous

Transport \tfodule Sixty-Four ("ST\f-6~") transponder based. short haul optical

interface to be provided in Submarine Line Termination Equipment ("SLTE") at the

landing stations. Segments Nand S each will consist of four fiber pairs and Segment

E will consIst of SIX fiber pairs. Each fiber paIr will be equIpred \\Ith D\VD\l

technology. and each D\VD\l system wIll be capable of ca~lng 31 wavelengths at

STM-64. except for Segment E which will be capable of ca~'mg ~O wavelengths at

STM-64 (10 Gbps).

(5) Landing POints:

As described above. FL-\G Atlantic-I will bnd on the north shore of

Long Island in '\ew York: the south shore of Lons Island in '\ew York: Brittany.

France: and Com\\·all. L'nlted Kin~dom .-\ speci tic descrq:Hlll!1 ~)f each of these

landing locallons and accompanymg maps \\ ill be pro\ided III the future.

(())(J) '\l)!1-C(mlm~)!1CJrTler StJtus

The ..... ppllcant \\ III operate [he FL.-\G 'AtlJntlc-1 cahle system on J

non-common carner, or pn\;llC C3rT1Cr. nJSls. '\on-co01I11\)(1 -.'JrTler St3tuS is conS1S-

tent wllh longstandmg CommissIon and congresslonal POIICIC~ Jnd \\111 ad\3nCe the

public interest.

The Commission has J \\ ell-establtshed polICy of cncour3gtng pmate

submanne c3ble systems as 3 me3ns to mcrease competition 1n the underse3 c3hle



market. I Indeed, since the institution of the CommiSSIOn's pm are cable policy. It has

authonzed many non-common carrier cable landing licenses. ~ The Commission has

authorized non-common carrier cables where ( I ) there is no compulsion by law to

serve the public indifferently and (2) the proposed operatIOns do not reflect that the

carrier will hold Itself out indifferently to [he' public.'

See PC Lallding Corp.. Cable Landing License. Fik ~o SCL-98-006.DA
98-235 L 1998 FCC LEXIS 5927. at *5. para. 6 (lnt'l Bur reI. !\ov. 23. 19(8)
(citations omitted). The Commission adopted its pri\atC' submarine cable
policy in 1985 to promote competition in the pro\ISIOn ll( international
transmission facilities. St'£' TcI-Oruk Ltd, 100 F.CC ~J 1033. In-H)--L~.
I046-~8 (1985 l.

Sec, e.g. CST lilt'/. II/c.. Cable Landing License. 12 FCC Rcd 59/1 (lnt'l Bur.
1997): SSI A[/at/[Ic CroSSl1lg. LLc. Cable Landing License. 13 FCC Rcd
5961 (1997) (",)',)'1.-1 l lat/lic Cross/1/!;"), mod/jied. 13 FCC Rcd 71 71 (lnt'l Bur
1998): .\lFS' Clohcll(,[. IIIC'. Cahle Landing License. II FCC Red 12732 (Int'l
Bur l. moelIl/cd. 12 FCC Rcd S()37 (Int'l Bur I 99() ): ()1'Il't/l Exrress COII/t/III

IIICU[/OI/S. LLC. Cable' Landing Ll\:ense. 11 FCC Red 1h~( I() (Int'] Bur 1996):
.-1luska .V'orrlrs[ur ('nmmull/cOltOIlS. I.LC Cahle Lamiln~ LIcense. II FCC
Rcd I()S42 (Int') Bur. 1()l)(l ):1 Tef T .'-lllhlll(l1'lt/e' S\ \ I'I,". CJhle Landmg
Llccnse. 11 FCC Red 1.+::-:S5 (lllIl1nl l'JrT Bur. )<)'Ir, I. 1I1r),Ii!/ccl. 1~ FCC
Red 2983 (Int'l Bur. !<)9S l. dr!J({('d/UJ/! t;i/' L:q/('\\ ,/l·l1ll":'. Fd~ ~o S-C-L-()'+
fl00, FCC 98-2()~. ll)l)S FCC LE\: IS 5228 (r~l. Oct. (J. \ <J<)8): O[Jlel Commll

/I/e,l/lIJIlS. fllc. ('..10k LJndln~ l_lecnse, S FCC Rcd 2::>,- tComm em. Bur.
1()(n): TraIlSIIUI10IlU/ Te,/l'CO//1 !-l,/ . 5 FCC Rcd :;9S ( \ <il)111. Po('/Ilc Telecom

C·"hll'. 4 FCC Red Sf I() I ( 1l)Sl))

St'c SUllol/al.,lss'!! o(Rcglllu{on [fit (ulI1l11'rs \. FCc. ~25 F.2J 63U,
6-l<l----4) (DC elf \ (diSCUSSing ..Ina ..Ippl:-lng detinltlon (,( common e..lrT1cr).
('err clcmel!. 425 L.S. 992 (1l)~()) ("\·lR[C f'): '\·<lI1II/1,:I·j..,S'1I o(RegululOn
L'I1I Comm'rs \'. FCC. 533 F.2d 601. 608-1J9 (D.C. Clr 1<)'6) (".\ARL'C If'\:
sec also PC Landlllg Corr. 1998 FCC LE\:IS. at *5-*'(), para. 6: Cah/e alld
Wireless Pic. Cab~c Landmg Llcensc. 12 FCC Rcd S~ 11\. S522 (1997): .\IFS

(continued ... )



o'

With regard to the first prong of this non-common carrier test for

submanne cable authonzations. the Commission has indicated that there is no legal

requirement to serve the public indifferently if there is no public Interest reason that

such services be provided on a common carrier basis. J The Commission's public

interest analysis has focused on \.. hether altemati\e ser\lccs ..lre J\aliable. [f

sufficient alternatives exist, the ComnllSslOn has concluded that the licensee will not

possess market power and will not have the ability to charge monopoly rates for

capacity on the cable. < Hence, the CommiSSion has concludeJ that the publiC Intaest

is ser\'ed in such circumstances by authonzlng a submanne CJhle system to operate

on a non-common carrier basis. b

The CommIssion has determined that pri\atc CJbk systems, panlcll-

larly in the \jonh AtlantiC region. Introduce lrnponant eompelilion that benefits

consumers \loreover. given the ..1\ <.lIlahillty of cJpaclty ,)11 C\ISlJng J.nd future

.... ,to

(.. contll1ueJ l
(;/ohcnc(, II FCC ReJ Jt 12-:'4-:'~. para. !()

Sec lei 3.t *6-*7, para.7.

~)'cc It! J.t *7. pJra. -: (CIting CuMc & lrm'!css. PIc! 2 FCC Rcd 85 J(l, 8523
(lq9~)\.

Sec .'lSI .1(unr!lc Crnssl/lr!.. I:' FCC RcJ at 5l)():'. p~lrci \ (Clling Tel O[Jf/A:. 11)0
FCC2d at 1(15:')

s



cables and sJtelllte cIrcuits between the L'nlted StJtes Jnd the l'nned Kingdom.' Jnd

between the United States and France.~ there is no threat that [he proposed cable

system could become a bottleneck facility and no competitive concerns are raised by

See. e.g, 55! At/afl!lc CrosslIlg. 1J FCC Red at 5961. ~l)6J n. 1.2 (authonzlng
the AC-l submarine cable system to operate on a nOn-Ll)mmOn carrier basis
L~,tween the U.S .. the L'nJted Kingdom. and Germ:lllY..md recognizing that
the continental U.S. and the United Kingdom are served by Intelsat satellite
circuits and various common carrier and non-common carrier unu ... rsea
cables). modified. 13 FCC Rcd 717 I (Int'l Bur. 1(98) (addIng a landing point
In the 0ietherlands); Cah!e & Wireless. PLC Cahle Landing License. 12 FCC
Rcd 85 I6 (1997) (authorizing non-common carner suhlllarine cable system
betv,:een the U.S. and the United Kingdom): .\IFS Cloncll('[. 11 FCC Rcd at
1.273.2. 1.2736-38 (authorizing landing and operation oC \-1FS- I and MFS-2
non-common carrier submanne te!erommunicatlons cable system - now
known as the Gemim Cable System· between the l'.S. Jnd the United
Kingdom).

The contInental C.S and France are sef\ed by Intetsat s~lteillte circuits as
well JS by vanous common carner suhmanne cable s~slCms Sec. e.g. In rc
Dlrcc[ .-Icccss [0 [hc I\"TEl. S·.·I T S'\S[CI11. IB Docket \ll <)S-\82, FCC 98-280.
\Ol1ce of Proposed RulcmJkmg. :\rr-\. ! <)liS FCC LE\IS 5532, at *80
(reCO>!nllIn>! that access to the Intelsat s\stem IS autho:-vcd In FranceL .\\./
.-l[/(Jn~Jc Crr~sslflg, IJ FCC Rcd at 5l)()J 'n.12 '(notlng that the L.S. and other
countnes arc sCf\cd by Intetsat satcilite Clrcultsl: .1111 t'ru \Jll Telephone (llld

Tc/cgrurh Co. S FCC Rcd '+SoS (Comm. Carr. Bur 1'i'I: I (authorizing
construction of the T.-\T-\2 TAT-\:, common carner sunlllanne cabk system
between the L.S. the Lmted KIf1~dom, and France).llIll'rlcun Telerhollc

(/11£1 Tc/cf!,rurh Co. Cable LJndlnS L1Ccnsc. ~ FCC Red 1~4 (1992) (Juthorll.
Jn~ construction and operatlon of the TAT-I 1 common C..lmer submarine

caok s:stcm C\tcndln~ hetwcen the L S.. the l'nlteJ K;n~Jom. and France):
"lmer/co!1 Te!ephone (/w! Telegraph Co. Cable Landlfl~ LIcense. 3 FCC Rcd
-:'30'+ (Comm. Carr. Bur. 1<)88) (authoflZlng landmg anJ opcratlOn of TAT-9
common carner submanne cable system between the \ . S. Canada. the
Lntted Kingdom. France. and Spam).



the AppJicanl's proposed provisIOn of capacity on a pmate carnage basIs. II) Conse-

quently, there is no public interest reason to require that capacity on FLA.G AtJantic-1

be provided on a common carrier basis. II

As to the second prong of the non-common carner test, the FLAG

Atlanric-l system should not be subject to common carricr re~llLlllon because ItS

capacity will be assigned pursuant to "indi\iduali7ed decisions" and not sold indi ffer-

ently to the user public. Ie Users oebulk capaCIty on FLAG :".rbntlc-I, including

common carriers. will be able to obtain capacity on the system on rhe baSIS of nghts

of use. The offering of bulk capacity to a "slgni !lcantly rcsrncred" class of users.

such as common carrier cable consortia. common carriers. and large businesses.

shows that the Applicant IS not a "telecommunications carricr" under the Telecom-

..... ,to

See .. / T& T .\uhIl/UnNe S\.). 11 FCC Rcd at 1'+885. 1~~%-')8. paras. 39-.+.+
(cIting .\.IRL·C I. 52') F2J at (L~S) (IJentl(~lng market:' ..iS \\1.'11 as potential
eompetlti\e effects In 111ar!-;cts of the pn...,\pl)scd cahle..1:1d l'l)ncludmg that
cahle s\,stem could he authon/ed l)n a non-Cl'\1111110n CJr.l~r hasls I.

.\ce Tc/-O[Jf/k. Ud. 11111 F CC2d :it IU~"7 (noting thJt the CommisslOn's
interpretation of the second pan ot' the .\'..JRL·C 1 test kh)KS Jt whether there is
J publiC mtcrest rCJson to require common cJmagc I: \t't' d!SO SSI.·ltlollllC
Cross//Ig. 13 FCC Red Jt 59b:;. pJra. S

See .VARL·C 1.5:') F:d at 6-+2: .\S·/ ..J[/Oflf/( CmssiN'!., 1~ FCC Rcd at 5963.
para. 9: .\fFS G/ohcl1cl. \\ FCC Rcd at 12~J5. para. 12

1()



munlcatJons Act of llJ96.!\ Consequently. It \\ould be appropnJtc tor [he Commis-

sion to authorize the FLAG Atlantlc-l systcm on a non-common carner basis.;.J

(6)(b) Ownership Intorma!lon:

As required by Section 1.767(a)(6) of the Commission's rules. the

Applicant submits the lollowlng o\\nershlp in/ormation ~pt.'cllied In SectIons

63.] S(e)(61. (h)(! I, and (h)(]) of the Cl)mn1lSSIOn's rules

(I I Informa!lon Submillcd Pursuant to SectIon 63.1 S( ell 6):

:\ wholly owned LS subsldiJ0 of FLA.G .\tl.Jrltlc. FLAG .-\tlantlc •

USA Ltd.. will ov,;n the LS cable landing S!JlIons. InCIUJII~::' the rCJI propeny.

buildings and terminal equipmcnt. Jnd \\i11 own the L'.S. terrItory ponions of the

FLAG Atlantic-! system from the IJndmg. stJtions 10 thc LS terntorial limit. A

wholly 0\\ ned EuropeJn suhsidlar:> 01' FL\G AtlantiC, FL\(j .-\tlJntlc (LK) LtJ.

will own the LnltcJ KIngdom lanJ1I1g statlon JnJ \\ 1110\\ n ~'urresponJlng ponlons of

.... ' ,t.

FLAG Atlantic' FL.-\G .-\tbntlc I Francc I, S-\. \\ ill 0\\ n thc :JnJmg station In FrJnce

.)'l'C .)'SI.·ll/Ul1l1( ('t"O\SII1\?. I ~ FCC RcJ at 5l)G~_()~. \iJf JS \)·11) (concludIng
that the applicJnt would not offer CJpJClty on a comnwn carricr bJSlS. thJt the
applicant should not be class\flcd JS a "telecommunIcations carner" under the
1l)<)() .-\Cl. and thJt the C()mmISSlon should license ,he f'foposed system on a
non-common CJITler hasls \

11



and will own corresp'onding portions of the syslem located in France. FLAG Atlantic

itselfwill own the remaining portIons of the FLAG Allantic-l syslem.

(ij) InformatIOn Submitted Pursuanl to Section

63.18(h)( 1):

GTS TransAtlanlic IS aftillatL'J, within the meaning of 47 C.F.R. ~

63.18(h)( I), wIth the foreign carners lIsted In Exhibit B hereto. These carriers lack

the ability 10 discriminate against unaffiliated C.S. carriers through control of

bottleneck facilities or facilities in the destinatIon countnes.

(iii) Information Submitted Pursuant to Seclion

63.18(h)(2 ):

Exhlhit C hereto contams the reJc\ant Section «, 1S(h)(l) infomla-

tlon

(7) EIl\lronrnental Impact

..... ,t.

aC{lOnS as delined In Section 1.1311) of the CommiSSion's ruks Accordingly.

Section 1.1311 af the ClIlllmlsslan's rules docs not reyUlrc the -;lIhmlSSlon of en\j-

ronmentai lllformatlon III conjunctIon \\ lth thiS .-\ppllcatlon -\.., the CommiSSIon has

1:::


